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UNIVERSITIES LEGISLATION AMENDMENT BILL 2005 
Second Reading 

Resumed from 19 May. 

HON BARRY HOUSE (South West) [7.53 pm]:  The opposition supports this Bill.  By way of brief 
background, we all know that there are five universities in Western Australia.  There are four public 
universities - the University of Western Australia, Murdoch University, Curtin University and Edith Cowan 
University - and an excellent private Catholic institution, the University of Notre Dame Australia, based 
primarily in Fremantle, but with a campus in Broome.  

Hon Kim Chance:  You have omitted the Doodlakine school of economics! 

Hon BARRY HOUSE:  That institution actually has a degree course in bush law, I believe.  Is that right?  There 
is a list A and a list B in relation to this legislation.  I will scrutinise list B, which contains the institutions other 
than the universities, in case it appears there! 

Hon Kim Chance:  Schedule 9! 

Hon BARRY HOUSE:  Right.  This is a serious bill, because all five universities have parliamentary enabling 
acts.  Therefore, they are responsible to through the Parliament of Western Australia.  However, the vast bulk of 
their public funding comes from the commonwealth government.  It is interesting to look at the history of this 
matter.  In 2002 the commonwealth government conducted a national review of higher education, which resulted 
in the commonwealth Higher Education Support Act 2003.  This bill stems directly from section 33.15 of that 
act, under which universities are required to adopt national governance protocols to be eligible for additional 
funding under the commonwealth grants scheme.  The commonwealth government’s argument for national 
protocols is that although the universities are not primarily involved in business, they are increasingly engaged in 
commercial activities with multimillion-dollar budgets, and a governance arrangements should reflect this.  

Being a little bit suspicious of commonwealth government motives, I sought to reassure myself a little bit further 
about the rationale for the protocols that have led to this legislation.  To seek out that rationale, I consulted a 
document produced by the federal Department of Education, Science and Training entitled “Building Better 
Foundations for Higher Education in Australia: a Discussion About Realigning Commonwealth-State 
Responsibilities”, released in March 2005, according to an accompanying press release.  The executive summary 
of this discussion paper gives a fairly good indication of the rationale behind the discussions that are currently 
occurring between commonwealth and state governments.  It states - 

The Australian Government has significant financial and policy responsibility for higher education, 
while State and Territory governments retain major legislative responsibilities.  Recent debate has 
suggested that there may be a need to re-think this arrangement to promote national consistency and 
transparency in key areas and ensure the capacity of Australia’s universities to compete in both 
domestic and international markets. 

That is the general rationale.  The summary continues -  

A discussion paper, Rationalising Responsibility for Higher Education in Australia, released in 
December 2004, provided some scope within which such a debate can be progressed.  This new 
discussion paper explores the issues raised in the previous paper in more detail, taking into account the 
findings of reports expressly commissioned by the Australian Government.  It suggests that, on the 
evidence currently available, there may be benefits in the Australian Government having a greater role 
in three key regulatory functions which are currently the responsibility of State and Territory 
governments. 

Firstly, legislative differences mean that universities cannot always operate on a level playing field in 
seeking to expand and diversify their revenue sources through commercial activities. . . .  

Secondly, governance and management in public universities have not always been responsive to 
changes in the operating environment over the last decade, for example, diversification of revenue 
sources and growth in commercial activity. 

This led to the establishment of the protocols behind this legislation.  The summary continues -  

Thirdly, there is an emerging consensus on the need for greater national consistency in recognition of 
universities and accreditation of courses and providers. 

That is a very brief summary of the rationale behind the commonwealth government’s establishment of a set of 
guidelines.  I went to that document to reassure myself that there was nothing really alarming in this whole 
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exercise.  I am sufficiently reassured that the principles espoused in the commonwealth government’s aims are 
reasonable and will enhance the functions of the universities in our society, and their role in education.  
Basically, I cannot quibble with those general aims.  The federal government has produced 11 national protocols 
for higher education providers which are very reasonable and with which I cannot find fault in a general sense.  I 
will quickly run through some of them.  The first protocol states that the higher education provider must have its 
objectives and/or functions specified in its enabling legislation.  That is motherhood stuff.  The second protocol 
states that the higher education provider’s governing body must adopt a statement of its primary responsibilities.  
This includes how the vice-chancellor and chief executive officer are appointed, the approval of the mission and 
strategic direction of the provider, and the overseeing and reviewing of the management of its performance and 
so on.  I will come back to the third protocol because this legislation deals with it specifically.  The fourth 
protocol states that each governing body must make available a program of induction and professional 
development for its members to build the expertise of the governing body.  I will come back to the fifth protocol 
later also.  The sixth protocol states that the higher education provider must adopt systematic procedures for the 
nomination of prospective members, and outlines a system of duties and responsibilities of the governing body.  
The seventh protocol states that the higher education provider must codify internal grievance procedures and 
publish them with information about the procedure for submitting complaints.  That is a natural-justice function 
that surely is consistent with a reputable organisation.  The eighth protocol states that the annual report of the 
higher education provider must be used for reporting on high-level outcomes.  The ninth protocol states that the 
annual report of the higher education provider must include a report on risk management within the organisation.  
The tenth protocol explains that the governing body is required to oversee controlled entities by taking 
reasonable steps to bring about a series of procedures to ensure that the entity’s board possesses the skills, 
knowledge and experience necessary to provide proper stewardship.  The governing body is required also to 
appoint some directors of the board who are not members of the governing body or officers or students of the 
higher education provider.  The board is required also to adopt and regularly evaluate a written statement of its 
own governance principles.  The eleventh protocol states that a higher education provider must assess the risk 
arising from its part ownership of an entity, including an associated company as defined in the accounting 
standards issued by the Australian Accounting Standards Board, a partnership or a joint venture.  The education 
providers also must obtain an auditor’s report by an external auditor.  None of those measures need alarm 
anybody in any way. 

The five Western Australian universities already fully comply with nine of those protocols.  The two other 
protocols that require these amendments in this legislation deal with the size, composition and responsibilities of 
university senates for each of the five institutions.  The third protocol lists the duties of the members of a 
university’s governing body; for example, they must act honestly and in the best interests of the institution, 
exercise reasonable care and diligence, disclose conflicts of interest and so on.  It is stipulated in the amendments 
that a member of a university’s governing body who breaches these protocols can be removed by a two-thirds 
vote of the body.  There is nothing alarming in that either. 
The fifth protocol requires some amendments to the acts governing the universities in Western Australia to 
enable them to comply.  It refers to ensuring that the university governing bodies have a maximum of 22 
members and a majority of external members.  At least two members must have financial expertise and at least 
one member must have commercial expertise.  That also sounds like a very reasonable proposition.  Therefore, 
the general goals are to streamline the governance arrangements for the Western Australian universities and to 
help ensure that they operate in accordance with publicly recognised standards of good corporate governance, 
accountability and reporting.  The universities - particularly the public universities - control and represent 
significant state assets. 
The detail of the bill involves different amendments for each of the five universities.  I will not go through them 
all.  All the universities are required to make some minor adjustments to their boards or senates with regard to 
their membership, the duties of their members, the way in which members may be removed if required, and their 
liabilities, conflicts of interests and so on.  In her summing up, the minister could perhaps address whether there 
is any change in the role that the state government plays for the public universities, particularly regarding 
appointments and the ultimate control of assets.  I do not believe there is.  However, I have to ask that question 
with regard to the commonwealth government providing a set of guidelines that the state must match.  In the 
process of doing that, we must ensure we do not lose some control in Western Australia of very valuable public 
institutions. 
The first of the two amendments that are slightly different relates to Edith Cowan University.  This amendment 
establishes the power of that university to dispose of property it has acquired, which puts it on the same basis as 
the other public universities in Western Australia.  I do not have a problem with that.  A question has been posed 
to me regarding a redevelopment project of which I am aware and which is about to commence on the old 
Churchlands campus of Edith Cowan University.  I do not know how far that development has progressed.  Will 
the minister tell us whether Edith Cowan University is progressing with that project?  Has the university already 
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disposed of property despite its enabling legislation that states it cannot do so, or is the university waiting on the 
passage of this bill before it allows that to progress? 
The second amendment, which is slightly different, relates to the University of Notre Dame Australia.  As 
members know, that is a different type of institution.  It must be commended for its growth and for the role it has 
played in Western Australia since its inception.  It plays a very significant role in Fremantle and in many 
community-based activities.  The specific amendment that the Chancellor of the University of Notre Dame 
Australia was keen to speak to me about - I know he has also spoken to the minister - which is in this bill and 
which he approves of is to get the Parliament’s reassurance that the change that is advocated to the way the 
university submits its annual report is a reasonable and fair change.  Currently, Notre Dame university is 
required to submit its annual report to the Governor and there it stops; there is, effectively, no public 
accountability of any public funds that go to Notre Dame university in Western Australia, unless the minister 
requests a copy of that report from the Governor, or something along those lines.  The proposed amendment 
suggests that the annual report be submitted to the minister.  I think the minister in her second reading speech 
implied that that annual report would then be tabled in Parliament.  Perhaps in her summing up the minister can 
reiterate and reinforce that, because if the minister immediately tables the annual report, which Notre Dame 
submits to her, then accountability is enhanced in terms of public funds not going the other way.  Notre Dame 
university is very pleased with that provision and, quite frankly, I think it looks forward to more of its activities 
being available for public scrutiny. 
All of the universities in Western Australia support this legislation, which I believe has the right motives for 
streamlining their activities, for meeting their responsibilities for accountability and for meeting the same sorts 
of conditions that a public company might have in similar circumstances.  Another reason that they are very 
anxious to support this legislation relates to funding, because significant funding hinges on this legislation.  If the 
universities are not fully compliant with these national governance protocols by 31 August 2005, they will not 
receive a five per cent increase in operating grants in 2006.  For the five Western Australian universities this 
means approximately $19 million, so it is significant.  That alone is a good enough reason to see the legislation 
pass in the next few days.  That is critical, because, after 31 August 2005, the commonwealth minister does not 
have any discretion about whether that money is transferred from the commonwealth grants system in tied grants 
to the universities.  To this point the minister has had some discretion.  When these protocols were drawn up, a 
table was produced showing that, in the grant year 2005, the funding increases from the commonwealth would 
be 2.5 per cent and the date for meeting those requirements was 31 August 2004, but ministerial discretion was 
associated with that.  The commonwealth minister ensured that this legislation was being put together and that 
the universities were complying; in fact, all of the universities have already complied with these amendments.  
This year there will be funding increases of five per cent, which must be done by 31 August 2005.  As I said, no 
discretion is available to the commonwealth minister if that deadline is not met.  In 2007 there will be further 
funding increases of 7.5 per cent, which must be in place by 31 August 2006, but that will become obvious when 
this bill passes.  Significant additional funding will be available to Western Australian universities, which will be 
welcome.   
In her second reading speech, the minister went to some lengths to explain that this is not uniform legislation.  I 
can understand why the minister does not want to classify this as uniform legislation, because that will 
automatically impose another time delay that nobody really wants, and the reason espoused in the second reading 
speech was that it does not give effect to intergovernmental agreements or a memorandum of understanding to 
which the state government is a party, or it was not the subject of a ministerial council meeting at which it was 
agreed to introduce this legislation.  It also does not introduce a uniform scheme or uniform laws throughout the 
commonwealth, and no constitutional issues are involved.  All of those reasons explain the situation pretty well.  
I was alerted to one point when I discussed this issue with some of the advisers; namely, that informal 
discussions had been held with the Standing Committee on Uniform Legislation and General Purposes just to 
confirm all of these things.  If the minister can assure us that it complies, that will put any doubts to rest.  As I 
said, most of the Western Australian universities have already complied with these conditions.  In most cases 
only marginal alterations were required to their senate or board memberships.  I think only one university had to 
bring its membership down to 22 or less.  Notre Dame is the smallest with a governing body of 14.  The 
universities were quite content to be compared with companies in similar situations, in which directors have a 
duty to do their very best for the universities and not for a self-interest group.  In one respect, I believe student 
and staff representatives on those bodies have to be appointed by the whole of the body and not by one particular 
organisation within that staff or student body.  That would then become a fully representative model. 
That is about all I want to say.  I believe the legislation will create a better environment for governance within 
the universities.  It will certainly create a more accountable model.  The universities support it.  The 
commonwealth government supports it and is trying, with the right sort of motives in this case, to establish some 
sort of reasonable governance protocols throughout all of the 39 higher education providers spread throughout 
Australia.  On that basis the opposition supports the legislation. 
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HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [8.18 pm]:  I agree with the 
comments made by Hon Barry House in respect of the content of this legislation and the consequential effect that 
that content will have on the administration of our universities in Western Australia, but I express my concern at 
the way in which this legislation has arrived in this chamber and the way in which the commonwealth is seeking 
to use its financial muscle to ensure that state legislation is amended to meet the commonwealth’s requirements.  
In my view, this is but one example of a number of examples of commonwealth intrusion into the responsibilities 
of the states, and it is being carried out by commonwealth ministers who are using the purse strings to get their 
own way.   

I was interested in the Minister for Education and Training’s comments in this house earlier today about senators 
being missing in action.  I say to the minister that some members of the Liberal Party have serious concerns 
about the centralist tendencies of the Howard government, and have expressed them in the forums that are 
available to us.  I should say that I have not heard one peep from any Labor senator or from federal Labor leader 
Beazley about any of these issues.  They might have said something, but I have not heard them.  I am always 
amused when the Labor Party criticises a Liberal government in Canberra for being centralist, when we all know 
that the fundamental plank of the Labor Party is that of a centralist party.  It is always interesting to hear the 
bleatings of state Labor Party ministers, who complain about the fact that the federal government is putting 
pressure on them financially, when they are quite happy to take the money and forget the principle.  If the 
minister were serious about federalism and not having the federal government leaning on her in these matters, 
she would tell the federal government to keep its money; the principle is more important.  However, I have not 
noticed that, and therein lies the problem. 

Hon Ljiljanna Ravlich:  Would you have done something different from what I have done? 

Hon NORMAN MOORE:  I will not speculate on what I might or might not have done.  However, I am saying 
that the minister is prepared to take the money but then complain about the principle.  There may come a time 
when the minister decides to say that the principle is more important than the money.  However, I believe it is a 
very unfortunate and reprehensible state of affairs when federal governments of either persuasion use taxpayers’ 
money to lean on state governments to get them to do things that are the responsibility of state governments.  I 
am not at all satisfied with the way in which the federal Minister for Education, Science and Training is carrying 
on.  I agree with the state minister and her concerns about the matters raised in question time today.  However, I 
would be interested to know - I might ask the minister tomorrow - what requirements the federal government has 
of the state in order for the state to receive the money, and whether the state minister agrees with all those things 
that the federal minister is seeking to put in place.  I have had the view for all my political career - it has not 
changed - that these things are not the prerogative of the commonwealth.  They are indeed state responsibilities, 
and the states need to accept those responsibilities; otherwise, some time down the track they will lose them.   

One of the difficulties I have when I look at the question of federalism across the board is that I see federal 
Liberal governments wanting to do things in Australia in the areas that relate to state responsibilities which are in 
line with what I think should happen and which are not being supported by state Labor governments.  Therefore, 
there is that quandary for people like me who think that these things should be the prerogative of the states but 
the states will not do them, and the commonwealth government of our persuasion then seeks to use its financial 
muscle to make them happen. 
Hon Ljiljanna Ravlich:  You too have been the education minister, so can I ask you why maybe you did not do 
some of these things when you had the opportunity to do so? 
Hon NORMAN MOORE:  Some of what things? 
Hon Ljiljanna Ravlich:  I don’t know - whatever you’re referring to. 
Hon NORMAN MOORE:  The only problem I ever had with a federal government when I was Minister for 
Education was when Mr Beazley and his fellow travellers from the Labor Party, who had control over the 
Australian Education Council, as it was called in those days, were heading us down the path of a national 
curriculum; in other words, a curriculum written by bureaucrats in Canberra for every student in Australia.  That 
was the Labor Party’s strategy, and I managed to stop that by sufficient lobbying of new ministers coming in to 
get a majority on the Australian Education Council that got rid of the national curriculum at that time - in about 
1993.  The biggest whinger about that was Mr Beazley, who was then the federal Minister for Employment, 
Education and Training.  He was the one who complained the most bitterly about the fact that the centralist 
tendencies of the then Labor federal government had been thwarted by a ministerial council.  However, I was 
never confronted with a situation such as the one with which the current state minister is confronted.  I have said 
already that I agree with the concerns she has expressed, because the decisions that need to be made about the 
state education system should be made by the state government and the state Parliament.  I guess the thing that 
offends me most about this bill is that it is legislation amending state legislation, because, as we all know, 
universities come under state legislation - they are creatures of the state Parliament - and it is not for federal 
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ministers to tell state Parliaments how they should legislate.  It is happening more and more.  Not just in this area 
but wherever one looks there are many examples of how the federal government, in all sorts of areas of activity, 
is putting pressure on state Parliaments to legislate for things that the state Parliaments may not want to legislate 
for.  It is creating a very difficult scenario for the future of the federation.  It is embarrassing for me, as a 
federalist, to know that the most centralist federal government that I have seen in my time, certainly since the 
Whitlam government, is the Howard government.   

However, what the federal government is seeking to achieve on this occasion is the sort of thing that we all agree 
should happen.  I believe that the vehicle for making that happen should be the ministerial council, at which 
these issues are negotiated and some agreement reached.  Legislation is then talked about as a result of mutual 
agreement, as opposed to decisions to the effect that if the legislation is not passed, a state does not get the 
money.  I think it is called cooperative federalism or something like that.  We should try to make it work, rather 
than operating in the way in which Minister Nelson seems to operate, which is on the basis that it will work 
whether or not the states like it because the federal government has the money. 

Hon Kim Chance:  It is cooperative in the Orwellian sense in 1984. 

Hon NORMAN MOORE:  Yes, of course.  I always work on the basis that all the money comes from the 
states.  Canberra does not generate money; Canberra consumes money.  The money comes from the states of 
Australia.  There must come a time in the future when the states try to retrieve, first of all, the responsibility to 
raise it, and, secondly, as a result of that, take on additional responsibility for how they spend it.  The nature of 
our federation is such that a very serious rethink of where we are going needs to occur.  I do not have any doubts 
about where the Labor Party wants to go on the question of federalism.  The Labor Party is not a federalist party.  
It is a centralist party.  It always has been and I expect it always will be.  However, the Liberal Party has not 
been a centralist party, albeit that federally it is adopting very centralist tendencies at present.  Those of us who 
are members of the Liberal Party and who are federalists need to do what we can in the forums of our own party 
to get the federal government back on the straight and narrow, if it is at all possible.   
Of course, it would help us if the state Labor governments across Australia were performing better.  Western 
Australia has vast sums of money coming in.  The government could not possibly make a mess with the vast 
amounts of money it has.  Every time anybody wants anything, the money is available.  However, around 
Australia, all sorts of errors are being made and all sorts of problems are being created.  I will not argue about 
industrial relations now, because that is an issue that we have been debating for eight weeks.  I hope that debate 
finishes some time before I leave, Mr Leader of the House.   

Hon Kim Chance:  It is a very important issue nonetheless - the most important issue facing Australia at the 
moment. 

Hon NORMAN MOORE:  However, does it take eight weeks of government members making the same speech 
to make any difference to that?  I reckon Rally Australia is an important issue, and all those people who marched 
on Parliament House also think it is an important issue.  We have already had a go at industrial relations.  I will 
not go into that, other than to say that it is my belief that the state industrial relations system is an impediment to 
the future economic growth of this country, and that without the federal system in place, the resources sector in 
Western Australia would be but a mere shadow of its existing self.  However, I will not argue about that for now.   
It would be very helpful indeed in the overall scheme of this debate if the state governments were performing as 
well as they should be in the areas in which the commonwealth seeks to intrude.  I guess it is fair to say, Minister 
for Education and Training, that federal governments see things about education in fairly simplistic terms.  They 
seem to think that everybody should get the same report card, and that makes it a good thing.  Further, they 
believe that it is a good thing for students in every Australian school to learn the same subjects because there is 
uniformity.  It is my strange view that education is an area in which there should be competition.  We should try 
to create competition between the state systems to see whether we can make one better than the other.  If one 
state does better than us, we can try to do better than it.  I hate the notion of a central national curriculum in 
which a bureaucrat in Canberra decides what every student in Australia will learn.  That is the frightening part of 
this issue.  At least in Western Australia we have some idea about who is on the Curriculum Council and who is 
writing our schools’ curriculum.  By knowing what is going on, if a problem arises, hopefully we can do 
something to fix it.  The notion of a central body determining curriculum worries me considerably.  The federal 
minister is starting down that path again.  I take credit for stopping this process once before.  I am pleased that I 
did.  I hope someone else will try to stop it this time, because that is what we will finish up with.  I am digressing 
from the bill.  The content of the bill is fine.  Uniformity is not always a good thing; however, if it necessary for 
the governance of universities and for protocols, that is fine.  I express the view that I do not support the 
circumstances surrounding the advent of this legislation and the reasons for its existence; albeit I support the 
content of the bill.   
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HON GIZ WATSON (North Metropolitan) [8.33 pm]:  The Greens (WA) are reasonably ambivalent about the 
bill.  Most of the content of the bill is not problematic.  In fact, it is probably a good objective to have some 
degree of uniformity across our universities.  However, a couple of issues have been raised with me about this 
bill that I will put on the record.  It is refreshing to find myself agreeing with Hon Norman Moore.   

Hon Norman Moore:  I am worried now.  

Hon GIZ WATSON:  Hon Norman Moore is really worried.  Who is more worried - Hon Norman Moore or I?  
Similar to the point of view expressed by Hon Norman Moore, the Greens’ overarching concern is the fact that 
the federal government is choosing to impose its agenda on the states and that it is using tied grants to pursue its 
agenda.  That is our fundamental objection to this bill.  Similarly, I was slightly puzzled, as was Hon Barry 
House, that the bill did not meet the criteria that would require it to be sent to the Standing Committee on 
Uniform Legislation and General Purposes.  It seems a strange beast in that it is but also is not uniform 
legislation.  Certainly, when I looked at the bill, I thought it would have met the criteria for it to be sent to the 
Standing Committee on Uniform Legislation and General Purposes.  Obviously, that was not the case.   

The overarching concern is that this is one part of the federal government’s agenda in the crucial area of 
education.  A thin wedge is being put in place.  The main concern I raise about this bill is that it will weaken the 
role of university guilds.  I will talk about that in more detail in a minute.  The fact that national governance 
protocols are being enforced or required on pains of no funding unless they are complied with is not a good 
approach.  Cooperative federalism has just been mentioned.  I would have thought that a cooperative model 
would have involved the federal and state bodies sitting down and arriving at a consensus on these issues.  
Having said that, we do not feel sufficiently strongly about this bill to vote against it.  We see it as part of a 
bigger agenda of imposing changes, particularly in university campuses.  It foreshadows the federal 
government’s agenda to impose voluntary student unionism.  In my consultation with student bodies about this 
legislation, concerns were raised by Curtin University about weakening the role of the guild.  The majority of the 
guilds wanted to know what would happen next in the campaign to reintroduce the debate about student unions.  
They had some concerns about this, but they had their eye on the more significant threat of voluntary student 
unionism.   

The other thing about this bill is the acknowledgement that universities have gradually - some more quickly than 
others - made a transition from primarily being institutions of learning and excellence to being businesses, and 
that part of the push for the national governance protocols is an acknowledgment that universities are dealing 
with large amounts of money and that they have significant business functions.  I am not saying that there is 
necessarily anything wrong with that, but the shift whereby universities are being driven by financial and 
business considerations is dangerous.  I am not against good business practices.  Protocol 5 is about requiring a 
code about good business practices.  I do not have a problem with that - that is fine.  However, what does it mean 
for universities to be about major money-making ventures?  What other principles get lost when the dollar 
incentive is such a key part of universities?  

This bill is about amending the university acts of the five Western Australian universities to achieve two of the 
11 protocols that cannot be achieved without legislative change.  I do not have a problem with protocol 5 and 
what is being required.  It is palatable to everyone to require those sorts of codes of practice.  However, I am 
concerned with protocol 3, specifically as it relates to the Curtin University of Technology Act 1966 and 
amendments to section 9.  In part, the explanatory memorandum states -  

Previously the two persons in the Section were members of the Student Guild elected by its Council.  A 
requirement of Protocol 3 is that, other than the Chancellor, Vice-Chancellor and the Presiding Member 
of the Academic Board (s), each member of a university governing body must be appointed or elected 
to the governing body ad personam through an open process from the relevant constituency.  Two 
persons will now be elected to the Curtin University Council elected by and from the students.   

Clearly, the difference is that whereas the student guild currently has two members on the governing body, there 
will be a requirement for an independent election for student representatives.  Those two people on the council 
may or may not be guild members, depending on who is elected.  That is not hugely problematic.  I have a 
number of questions about it.  It seems to me that it is requiring an additional election.  It is an additional 
expense for the universities to have a separate election for the student representatives on the governing bodies.  It 
is also inconsistent, as I understand it, because it states that each member of a governing body must be appointed 
or elected to a governing body ad personam.  I would have thought that they all had to be elected, because if it is 
an appointment, it is not a democratic process in the same way as an election.  If the objective is to provide a 
democratic process by holding elections, no-one should be appointed.  I understand that the Postgraduate 
Students Association - I think in relation to Curtin University of Technology - will be able to appoint someone to 
the governing council.  Either the rules are equal for everybody or they are not.  I do not see any reason that the 
Postgraduate Students Association should be able to appoint someone to the governing council when the guild 
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cannot do so.  It seems to me not unreasonable to make it clear that someone elected to a position on the guild 
will be at the same time elected onto the council, or that the elections be separate.  If it is done all at once it will 
not have the same effect of Parliament disempowering the guild.   

Hon Barry House:  The guild might be representative of the student body.  Let us say after the introduction of 
voluntary student unionism -  

Hon GIZ WATSON:  Why would electing someone by a poll of students for the position on the governing 
council be any more democratic than appointing someone to the guild?  I understand that neither of them are 
compulsory elections.  Students do not have to vote for either guild or council representatives.  Voting at both 
elections is voluntary.  It seems to me that this provision is included to deliberately undermine the guild’s present 
capacity to nominate two people to the student council.  They have already been elected by the student body; 
they are the legitimate voice of the students.  This is the only part of the bill that the Greens (WA) object to.  We 
will not vote against the bill because the rest of it is not objectionable.  Nonetheless, I put on the record that the 
Curtin Student Guild is not happy with this amendment.  I do not think it provides for anything any more 
democratic than what exists at present.  

I do not have a problem with a student guild that has been elected by students nominating someone for another 
body.  I do not see that that is problematic.  However, this legislation will change that and, I understand, will 
require a separate election.  As I say, the holding of those elections will incur another cost, which I assume will 
be borne by the university.  I guess this will be a matter for each university, but will the election for people to the 
governing council be run at the same time as the guild elections?  Will the Western Australian Electoral 
Commission oversee them?  How will that process occur on campuses?   

That was the only point I wanted to raise on this bill.  The Greens will not vote against the bill.  However, I 
would like some responses from the minister about the process for gaining student representation on the council.  
That issue has been raised with me as a matter that requires some answers.  

The Greens have an overall objection to the federal government’s using tied grants as a means of achieving its 
policy objectives, when universities are state organisations and should be under the control of state Parliaments. 

HON PETER COLLIER (North Metropolitan) [8.44 pm]:  I support the bill.  I support the remarks of Hon 
Barry House and of Hon Norman Moore in particular, whose remarks caught my attention concerning federalism 
per se, especially on education, about which I am passionate.  It is sound educational practice to establish 
protocols, and I support the bill for that reason.  Although I understand that the university senates and councils 
will remain within the state’s jurisdiction, I would be very concerned if we were to lose that power.   

I refer to Hon Norman Moore’s point about federalism.  I remind this house that the commonwealth did not 
make the states; the states made the commonwealth.  It took Western Australia three attempts to become a 
member of the commonwealth.  In many ways, we were kicking and screaming in our efforts to establish a sound 
Constitution, which has been pretty much untouched over the past 100 or so years.  The people who framed it 
obviously got a few things right.  However, perhaps they did not clarify with sufficient weight the explicit 
powers of the federal and state governments, and that concerns me.  I think education came across in section 51 
of the Constitution as a concurrent power.  That assumes that both the federal and state governments have a 
certain degree of control of education.  

Since the insidious piece of legislation in the mid-1940s and subsequent High Court decisions, the 
commonwealth government has gained control over income taxing powers and, as a result, it has been able to 
extend its tentacles into a wide range of areas, including education, and that concerns me.  I am not proud of the 
fact that the commonwealth government is moving in that direction.  Having said that, I remind members 
opposite that the Labor Party does not have a proud history in this regard.  During the term of the Whitlam Labor 
government, from 1972 to 1975, tied grants increased more than 47 per cent.  That started the rot.  In fact, Prime 
Minister Keating had a complete disregard for the states and the Senate in particular, because he believed it was 
stifling his reform agenda.  He referred to the members of the Senate on numerous occasions as 
“unrepresentative swill”.  I trust that my Labor opponents do not regard this chamber in such derogatory terms.   
The commonwealth government is trying to correct what it perceives is a problem in education.  Ideally, this bill 
has arisen from the commonwealth’s efforts to develop a more uniform and efficient system across the board.  
I would like to pin my colours to the mast: I am a true federalist.  I believe education belongs with the states.  I 
regret that successive commonwealth governments have spread their tentacles into this area.  Nonetheless, I see 
the merits of this legislation and, therefore, I support it.  

HON LJILJANNA RAVLICH (East Metropolitan - Minister for Education and Training) [8.48 pm]:  I am 
pleased to note the degree of sympathy for the position I find myself in as a relatively new minister.  It is not 
easy to take up a new position only to find oneself jetting off to Canberra almost every three weeks to negotiate a 
range of agreements that boil down to a commonwealth takeover of what should be within the state’s 
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jurisdiction.  This legislation is an intrusion by the commonwealth government into yet another area of state 
responsibility.  

The tertiary providers are unanimous in their view on this legislation.  I met with them a few weeks ago on a 
range of tertiary education matters.  They indicated that they would prefer not to have to go down this path.  
They were quite happy with the way things were operating, albeit they had difficulties with the commonwealth 
on a range of issues, the least of those being resourcing issues.  Unfortunately, they feel as though their hands are 
tied and that failure to support this legislation and to be willing participants in what is being proposed, 
particularly protocols 3 and 5, will incur an opportunity cost of $19 million.  Universities cannot sustain this on 
top of the funding difficulties that they already experience in their negotiations with the commonwealth.  
Universities have obviously been asked to do more with less.  I am certainly concerned about the treatment of 
Western Australian universities by the commonwealth.  The universities’ funding in real terms is decreasing and 
yet their capacity to fund themselves seems to be an increasing obligation on them.  We find incredible concern 
among tertiary institutions with the allocation of funded places and the focus on low-cost courses.  Some 25 to 
30 per cent of the wealth of this nation is generated in Western Australia, largely as a result of the mining and 
petroleum sector’s contribution to the gross state product.  Quite clearly we need to have high-cost courses, in 
areas such engineering, that are specifically suited to the requirements of that industry sector.  The Premier wrote 
to the Prime Minister on 25 October 2004 and made it quite clear that Western Australia, given its contribution 
of between 25 and 30 per cent to the nation’s export income, needs more science and engineering places.  Given 
the extraordinary developments in mining and energy in Western Australia, as exemplified by the China gas 
training centre and the growth of new iron ore mines, we have concerns about the fact that we are not getting a 
sufficient number of places in those disciplines but, rather, we are finding that we have been allocated 
increasingly places in low-cost courses, which do not necessarily meet this state’s need.  The complaint that I get 
from the tertiary sector is that universities are not being allocated the same number of places that they were 
allocated a number of years ago, that with the funding places they are getting the commonwealth’s focus is on 
low-cost courses, and that there are fewer high-cost courses.  That is of concern to them. 

The whole issue relates back to the question of constitutional rights and the use of corporations powers by the 
commonwealth government in achieving its policy outcomes, and whether it has the legal right to go down that 
path.  Obviously, that would need to be tested in the High Court.  I am not saying that we will not be testing 
anything when the commonwealth government places these imposts upon us, but quite clearly the state 
government would need to be fairly confident that it would not be risking taxpayers’ money by going down that 
path.   

I was amazed to hear Hon Norman Moore put his position.  I have been a member of this place for more than 
eight years.  I am quite amazed that we have some agreement between Hon Giz Watson, Hon Norman Moore, 
Hon Peter Collier and me.  I was quite amazed at Hon Giz Watson.  I thought that for a moment I was in the 
wrong place.  

Hon George Cash:  It is a great day.  

Hon LJILJANNA RAVLICH:  It is a great day in this chamber.  Obviously it is a day to celebrate when we 
find unanimity among us.  There is no question that university education is big business.  Competition for the 
domestic, national and international markets for students is certainly very strong between the universities.  It is a 
multimillion dollar industry that makes a significant contribution to the finances of this state and, no doubt, as a 
consequence, to the finances of the federal government.  The value adding of human capital is critical to the 
economic and social wellbeing of any community.  We see this even more so in a time of high skill shortages.  
We are having a very close look at the importance of investment in human capital.  We are confronted with the 
issue of opportunity cost when that investment in human capital has not been made.  Certainly I, as Minister for 
Education and Training, am very mindful of the opportunity cost of not having the quantum amount of skilled 
labour in the labour market to fulfil the demand in national and international markets for a whole range of goods, 
services and expertise.  The value adding of human capital is critical to the economic and social wellbeing of the 
community.  I do not think that any of us should underrate its importance.  Certainly the tertiary sector plays a 
very key part in that. 

I thank Hon Barry House for his contribution, as I thank Hon Norman Moore, Hon Giz Watson and Hon Peter 
Collier for their support of this legislation and their contribution to the debate.  The question was asked: is there 
a change in the role of the state government in the appointment of members and control of assets.  The answer, to 
the best of my knowledge, is no.  The objective of this legislation is to improve the management of assets by a 
more transparent, more expert business-orientated senate and council.  Universities will still have to report to the 
Parliament through the minister, and audits will continue to be conducted by the state Auditor General.  Hon 
Barry House asked a specific question on Edith Cowan University, which is covered in clause 13 of the bill 
which deals with miscellaneous amendments.  This amendment remedies an anomaly deriving from Edith 
Cowan University’s origin.  Members will be aware that Edith Cowan University grew out of a teaching college.   
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Hon Barry House:  College of Advanced Education. 

Hon LJILJANNA RAVLICH:  Yes.  When it achieved university status, it obviously did not have the full 
responsibility for buying and selling land.  As a consequence, that provision was not in the act.  That anomaly 
needed to be adjusted.  As it stands currently, without the inclusion of this particular provision in the bill, it 
cannot dispose of land at this stage.  However, I understand that some work is occurring on the site.  Irrespective 
of what happens on that site, until this bill is progressed it will not be able to sell that land.  However, as to the 
questions about its status and the current position of what is being developed and for what purpose, I am happy 
to take them on notice and provide the information to the member within 24 hours.   

Hon Barry House:  I understand it is a residential development. 

Hon LJILJANNA RAVLICH:  Okay.  That will enable the university to sell off that residential development. 

The other issue that was raised related to the University of Notre Dame Australia and the annual report.  The 
member is quite right; Notre Dame University currently reports to the Governor.  Under the provisions of this 
legislation it will report to the minister.  I do not have any problem with the tabling of that report in the 
Parliament.  I understand that Notre Dame University wants to be publicly accountable for the expenditure of its 
moneys and for its operations.  There will certainly be no legal impediment to the tabling of the report.  
However, I have not had the opportunity to discuss this specific matter with the university.  I give the member an 
undertaking that I am happy to do that.  It is certainly my impression, given that the university wants to be more 
transparent and that it has accepted the move from Governor to minister, that the university would not have an 
impediment to the tabling of the report.  However, I do not want to give the member a commitment here and now 
without having done the right thing by the university and at least engaged in dialogue on that matter.  I intend to 
do whatever I can to facilitate that, because I do not have any problems with those matters being transparent.  
The Standing Committee on Uniform Legislation and General Purposes sought advice from a number of sources.  
I understand that legal advice was sought, although not in a written form, but there was certainly communication.  
I would have to obtain information about who spoke to whom on this matter.  It was clearly articulated in the 
second reading speech.  If I went through the functions that the Standing Committee on Uniform Legislation and 
General Purposes was established for, members would clearly see that what we are dealing with here is quite 
different from something that has been agreed to at the national level and subsequently dealt with by this place.  

Hon Barry House:  I just received an informal opinion from Hon Simon O’Brien, who served on that committee 
for some time.  He agrees with the minister.  

Hon LJILJANNA RAVLICH:  Excellent.  I will now deal with the issue raised by Hon Giz Watson.  I am glad 
she took the opportunity to place her concerns before the house.  I certainly have concerns about guilds not being 
able to be appointed to governing councils, and I share those concerns with the honourable member.  If the 
member examines what is being proposed in this legislation and then looks at what is being proposed in relation 
to voluntary student unionism, the hidden agenda is that guilds will be sidelined.  Why would guilds be given 
opportunities under this legislation if the commonwealth government is trying to knock them off with other 
legislation?  That is the only answer I can think of that would provide a satisfactory explanation.  The vice-
chancellors of the universities were particularly concerned about the impact of the federal government’s 
legislation if voluntary student unionism were introduced.  They hold the view that universities are much better 
placed when a whole range of student support systems and services are provided and funded through student 
unions.  The impact on the university system in Western Australia of voluntary student unionism would be 
somewhere around the $100 million mark.  In other words, the universities would collectively have to find 
$100 million to provide the same level of services that is currently provided by the work of student guilds.  That 
is a separate issue, but it is certainly a concern that the vice-chancellors have raised with me.   

Hon Peter Collier raised the issue of whether senates and councils will remain areas of state jurisdiction.  To the 
best of my knowledge, they will.  There is no reason to suggest that that would not be the case.   

I thank honourable members for their support of this legislation.  It is a bitter pill to swallow in terms of states’ 
rights.  This is not the only area in which we have difficulties with the commonwealth using the purse strings to 
get the policy outcomes it seeks.  Unfortunately, we are seeing this sort of behaviour all over the place.  We may 
not like it, but universities, just like the education and training system, have to operate.  Frankly, $19 million 
does not seem like a lot of money for the five universities in Western Australia.  However, they have been so 
deprived of commonwealth money over the past seven or eight years, that even $19 million sounds like a lot of 
money to them.  I understand that at one time the universities were funded by the commonwealth to the tune of 
60 per cent of their total budgets.  That figure is now down to less than 28 per cent.  The universities were told 
originally that, if they performed fee-for-service work, they would continue to be funded at current levels and the 
money they earned from fee-for-service work would be top-up money.  In practical terms, however, one has now 
become a substitute for the other.  The more the universities have performed fee-for-service work, the less the 
commonwealth government has funded them.  It has reduced its funding proportionate to the amount of money 
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that is coming from fee-for-service work.  These are very difficult circumstances.  If I had a choice or an 
alternative, I would not be progressing this legislation.  In this case, I do not have an alternative.  I thank the 
house for its support and ask members for their support of the second reading.   

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Ljiljanna Ravlich (Minister for Education and Training), and 
transmitted to the Assembly. 
 


